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NOTICE OF COMMISSION ACTION 

PLEASE TAKE NOTICE that the Commission held a business meeting on December 27, 

2017, to discuss a conference report for H.R. 1, An Act to provide for reconciliation pursuant to 

titles II and V of the concurrent resolution on the budget for fiscal year 2018 (2017 Tax Act). 

This report passed through both chambers of the United States Congress on December 20, 2017.1  

This 2017 Tax Act, the first major reform of federal taxation since the 1980s, was signed 

into law by the President on December 22, 2017, and is effective for tax year 2018. The 2017 

Tax Act has at least two significant changes to business income tax, which will impact investor-

owned utilities and their consumers:  

1) a reduction in the corporate Federal Income Tax (FIT) rate, from 35% to 21%. 

Consumers pay utility rates which gross-up a utility’s equity return by its statutory tax 

liability. The 2017 Tax Act will reduce the FIT by more than a third, substantially 

reducing this expense; and 

2) an excess deferred tax reserve which must be normalized for the benefit of customers. 

Deferred tax liabilities are owed by utilities as a consequence of mandatory 

normalization pursuant to existing federal tax code.  

The Commission recognizes the revenue impacts of this reform are material, unplanned, 

beyond the control of utility management, and unusual. See Order 7528a, Docket D2016.11.88, 

¶ 18 (Mar. 6, 2017) (deferred accounting order factors). The Commission may at any time, upon 

                                                 
1 https://www.congress.gov/bill/115th-congress/house-bill/1/all-actions?overview=closed#tabs  

https://www.congress.gov/bill/115th-congress/house-bill/1/all-actions?overview=closed#tabs
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its own motion, investigate any of the rates, tolls, charges, rules, practices, and services. 

Mont.  Code Ann. § 69-3-324 (2017). The Commission believes the tax benefit associated with 

the reform is subject to deferred accounting under the Commission’s precedent and pursuant to 

authority granted by statute. Id.; Order 7528a ¶ 18; see Mont. Code Ann. §§ 69-3-106, -110,       

-202, -206, -208 and Mont. Admin. R. 38.5.110 (2017).  Expedient action by the Commission is 

necessary so that the Commission’s options relative to this tax benefit are preserved. 

Order 7528a ¶ 38 (retroactive ratemaking prohibited).  

In this notice, the Commission requires NorthWestern Energy’s electric and gas utilities, 

Montana-Dakota Utilities (MDU) electric and gas utilities, and Energy West Montana/Cut Bank 

Gas Co. (EWM/CBG) to record on their books as a deferred liability, in an appropriate account, 

the estimated reduction in FIT resulting from the 2017 Tax Act. The entries for the deferral shall 

be calculated using the methodology utilized by the Commission in setting revenue 

requirements: the utilities shall take the equity currently invested in rate base, multiplied by the 

last-approved return on equity, to derive an equity return, and then calculate relative to this 

return the difference between the gross-up for a FIT of 35% and 21%. This difference shall be 

entered as a deferred liability, until final rates are established for a public utility in a general rate 

case or until otherwise ordered by the Commission. These entries may or may not equal the 

actual FIT benefit realized by a utility or its parent company. The Commission is cognizant that 

this method of calculating a deferral is not the sole method that could be used. However, the 

Commission believes this is the simplest and the most suitable in light of the time constraints 

imposed by the legislation’s enactment. Additionally, the public utilities subject to this notice 

shall calculate the excess deferred tax reserve caused by the reduction in the corporate FIT rate. 

Utilities shall recognize as a deferred liability the estimated reduction of the utilities’ revenue 

requirement resulting from the normalization requirements of the legislation.  

No later than March 31, 2018, public utilities subject to this notice shall file a proposal to 

address the effect of the 2017 Tax Act, including any financial information that is sufficient to 

establish a revenue requirement which reflects prospectively any possible impacts of the 2017 

Tax Act, as well as financial information that will support any proposals for future investment or 
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expense programs which might offset any possible rate reduction. The proposals will provide for 

the following:  

 A calculation of the deferred liability accrued thus far in 2018 and expected to be accrued 

until the time when final rates are next issued in accordance with a general rate case;  

 If a public utility wishes, an alternative proposal for a methodology to appropriately 

calculate the amount of this deferral; 

 A proposal to extinguish the deferral, either through refunds to consumers, its use as 

customer-contributed capital for infrastructure projects, or as an offset to unusually large 

operating expenditures not captured in current rates, or through some other use;  

 A proposal to file occasional reports on the accrual and extinguishment of the deferred 

liability, including what financial information the utility would file that is sufficient to 

establish a revenue requirement which reflects the impacts of the tax act, as well as 

financial information that would support the extinguishment of the deferred liability 

through incremental spending; and 

 Other issues related to the effects of the legislation as the public utility wishes to raise. 

The Commission recognizes the amount of the deferral is subject to change if the utility proposes 

an alternative methodology. 

Such filings will be separately docketed by utility and subject to further proceedings 

consistent with the contested case provisions of the Montana Administrative Procedures Act, 

including comment or testimony from intervenors, such as the Montana Consumer Counsel, and 

the opportunity for hearings, as necessary.  

The Commission recognizes that the gas utility operations of MDU and EWM/CBG 

currently have rate cases before the Commission and will address the pass-through of 2017 Tax 

Act effects directly in those dockets. See Dockets D2017.9.79 and D2017.9.80. In lieu of a 

separate filing, the Commission will direct MDU and EWM/CBG gas operations to file 

supplemental testimony and financial information addressing these issues in the aforementioned 

rate case dockets.  Pursuant to Mont. Admin. R. 38.5.102(3), the Commission can determine 

whether good cause exists to waive Mont. Admin. R. 38.5.106 in order to allow the Commission 

to consider making an appropriate adjustment to rates due to the 2017 Tax Act. 
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