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PUMSU
Introduction

= An institutional and policy analytic perspective (vs. legalistic)
» A facilitated and interactive exploration

= A focus on interrelated issues
» Politics of regulation
» Independence of regulators
» Ethical conduct

= Commitment to the public interest regardless of our roles
» Tough without bias
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PUMSU

Ethical challenges

Q. What ethical challenges do today’s regulators face? (chat function)
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PUMSU
Politics

= Why is it “good’ to be “legal,
» Butitis “bad” to be “political”?

social,” “economic,” and “technical”?

= Politics is fundamentally about “who gets what, when, how” (H. Lasswell)
» We live and work in a political world and culture
» Politics and political behavior are “normal”
» Politics are essential in a democracy for translating values into policy

= Political is not inherently unethical — but can be prone to favoritism
» Heightened politics can exacerbate ethical conflicts and motivate ethical queries
» Ethical controversies make for political theater

= Regulation and regulatory decisions
» Must be politically acceptable to be sustainable — without sacrificing independence
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PUMSU

Poll E1: Trust in government

= How much do you trust the government to do what is right?
A.  None of the time
B. Some of the time
c. Most of the time
p. All of the time
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PUMSU
Trust in government

Beecher — ethics2024 » 6



PUMSU

Opinions about government at all levels
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Trust and corruption globally (WEF, 2020)
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Trust In institutions
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Trust Iin Industries
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Wealthy
Executives Make
Millions Trading
Competitors’
Stock With
Remarkable
Timing

by Robert Faturechi and Ellis Simani
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Trust In mass media
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A matter of trust

= Loss of faith and trust and government is palpable, understandable, and justified
» Polls reveal the public’'s consistent mistrust of government and politicians
» Public is wary of “cozy” relationships between lobbyists & public officials
» Undermining the public trust has vast implications for governance

“Bad apples” cause a breakdown of trust and make things difficult for everyone

Once lost, rebuilding trust is always very arduous (see Flint)

Trust is essential to maintaining or expanding regulatory authority

v

v

v

= Honest mistakes & human imperfection are often forgiven, with accountability
» But not lies and cover-ups

= Underlying structural weaknesses may also be at work
» Institutional failure has become a risk factor

= There can be no trust without fruth

‘Outrageous’: DTE, Consumers enjoy
close relationship with state panel that
regulates them
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Why it matters: trust and institutional performance

Authority, capacity, &
discretion

Legitimacy & Performance &
independence outcomes

Public
trust
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Political independence
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PUMSU

Poll E2: Regulatory politics

= |s public utility regulation affected by politics?
A YES
. NO
c. Not sure
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PUMSU
Regulatory politics

= Regulation is fundamentally a nondemocratic institution

= Regulation is also a political microcosm — and always has been

= The regulatory policymaking role is controversial

= Elections, appointments, and appropriations are political processes

= Party is not always a clear predictor of regulatory policy

= Manifestations of political intensity tend to be cyclical

= Policy swings based on party or ideology can lead to instability, uncertainty

= The regulator’s job is not easy or popular — but it is essential
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PUMSU
Do utilities (and regulators) “suck™? (Roberts, 2017)

= “Most people are at least vaguely aware at this
point that power utilities are the Bad Guys in the
story of renewable energy...

= While there’s plenty of greed and animus to go
around, the fact is, utilities are just doing what
they've been designed to do... under what is
called cost-of-service regulation (COSR). In a
nutshell, they make money by building stuff...

= Utilities are state-protected monopolies, so we
can't have them profiting off their main product.
By law, they have to sell power to ratepayers
without any markup...

= We offer them — utility shareholders — a safe How a Florida Power
and predictable rate of return... Project Flew Under the

= All "prudent" capital investments by utilities are Regulatory Radar
guaranteed the same rate Of re‘turn’ that,s hOW The state’s biggest utility is building a 176-mile line that may

be unsuitable or even unneeded. Its design minimized

S h a re h O | d e rS m a ke m O n ey scrutiny. Critics see a pattern.

= The "prudent" part is supposed to be enforced by
[PUCs]... but there’s an information
asymmetry... and PUCs are often cozy with
utilities anyway.”
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PUMSU

Capture theory of regulation

= What is meant by regulatory capture?

» Regulators may begin to identify with and think like industry and promote industry views
(“Stockholm syndrome”)

» Regulators may also succumb to political (partisan) capture
»  Utility ownership presents a tradeoff of regulatory capture and local corruption

= Capture is manifested by returns without risk

» Investor-owned utilities must bear some risk in order to earn returns beyond that associated risk-
free securities (i.e., a return with a premium)

» Captured regulators “see no evil” - less vigilance about prudence and other standards

= Chicago School of economics: self-interest of all players, including regulators

» Emphasizes controlling market entry as a means of protection and thus sees capture as a rationale
for deregulation

= Counter-argument: evidence is mixed, especially long-term historical perspective
» Industry-favorable policies alone do not prove capture
» Most capture is “weak” vs. “strong” (Preventing Capture)
» Capture is less apparent when regulation:
» Covers multiple industries
* Has as a strong scientific basis
* |s technocratic (based on expertise)

= Capture is not limited to regulators
» Legislators, consumer advocates, and academic researchers
» Legislative capture undermines institutional legitimacy, regulatory capacities, & discretion
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PUMSU
Perceptions of conflict, coziness, or capture

= ‘Justice must satisfy the appearance of justice" (Offutt v. U.S., 1954)

= Appearances are as important as the letter of the law
» Some regulators enjoy rubbing shoulders with powerful corporate players
» Former politicians should consider judges as role models
» Perception is reality — apply the newspaper headline test

= Regulator-regulated co-mingling
» “Educational” events, photo opps, talking points, opinion pieces, policy endorsements
» Even outrageous behavior provokes little outrage
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Perceptions (continued)

DOVBLE FINE ZONE
FOR
CONFLICT OF INTEREST

5
-y

S

Let me do the talking. I'll explain he’s not in our car right now.
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Perceptions (continued)
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Corruption scandals
FirstEnergy investigated by Ohio

New York scrutiny: National Grid organized crime commission over

faces bribery investigation; revenues : .
docked for Con Edison, NYSEG, RG&E bribes on energy bill

Regulators are launching an investigation into National Grid's upstate gas operations and
lowering other utility revenues for failure to meet performance metrics.

US gas utility funds 'front’ consumer
group to fight natural gas bans
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Does corruption pay oft?
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PUMSU

Historical perspective

= Qrigins of regulation — political reformers and industry leaders
= New Deal period — public power and holding company issues
= 1980s — energy crisis, nuclear power, divestiture of AT&T

= 1990s — restructuring and deregulation

= 2000s - rethinking regulation and regulatory adaptation

= 2010s — institutional challenges to regulation and independence
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PUMSU
FDR’s Portland Speech (1932)

= “Let me make it clear that | have no objection to the method of control through a public service commission. It
is, in fact, a proper way for the people themselves to protect their interests. In practice, however, it has in
many instances departed from its proper sphere of action, and, | may add, has departed from its theory of
responsibility. It is an undoubted and undeniable fact that in our modern American practice the public service
commissions of many States have often failed to live up to the very high purpose for which they were created.
In many instances their selection has been obtained by the public utility corporations themselves. These
corporations, to the prejudice of the public, have often influenced the actions of public service commissions.
Moreover, some of the commissions have, either through deliberate intent or through sheer inertia, adopted a
theory, a conception of their duties wholly at variance with the original object for which they were created.

= Let me illustrate: When | became Governor, | found that the Public Service Commission of the State of New
York had adopted the unwarranted and unsound view that its sole function was to act as an arbitrator or a
court of some kind between the public on the one side and the utility corporations on the other. | thereupon
laid down a principle which created horror and havoc among the Insulls and other magnates of that type.

= | declared that the Public Service Commission is not a mere judicial body to act solely as umpire between
complaining consumer or the complaining investor on the one hand, and the great public utility system on the
other hand. | declared that, as the agent of the Legislature, the Public Service Commission had, and has, a
definitely delegated authority and duty to act as the agent of the public themselves; that it is not a mere
arbitrator as between the people and the public utilities, but was created for the purpose of seeing that the
public utilities do two things: first, give adequate service; second, charge reasonable rates; that, in performing
this function, it must act as agent of the public, upon its own initiative as well as upon petition, to investigate
the acts of public utilities relative to service and rates, and to enforce adequate service and reasonable rates.

= The regulating commission, my friends, must be a Tribune of the people, puttin? its engineering, its
accounting and its legal resources into the aach for the purpose of getting the facts and doing justice to both
the consumers and investors in public utilities. This means, when that duty is properly exercised, positive and
active protection of the people against private greed!”
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PUMSU

Is commission regulation “more” political today?

= Regulation has always been political
» Today’s political context is divisive, highly charged, and somewhat dysfunctional

= |Independence is central the design of regulation in the public interest
» Concerns about political independence are as old as regulation
» Regulatory politics can be pluralistic, positional, and polarizing.
» Regulator and legislator turnover can be a factor

= |ssues are complex, the debate can be fervent, and stakes are high
» Dissonant politics of market restructuring and climate change
» Regulators are on the front line with regard to politicization of science
» Trebing warned of “unholy alliances” between utilities and consumer, environmental

= Regulators, like judges, are supposed to be “unswayed”
» By partisan interests, public clamor, or fear of criticism”
» Does not mean indifference to public opinion or preferences

= Regulation and partisanship
» Nonpartisan regulation is not the same as bipartisan
» Regulation is meant to be technocratic
» Loss of institutional memory is a problem
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Center for Public Integrity

= Reports
»  “Nice Work If You Can Get It: Political Patronage Rules in State Utility Commissions.”

« “The intrusion of politics into deciding who will sit on a board created to look out for the
public interest is not uncommon. Commissioners are much more likely to have a
background in politics or the utility industry than experience as consumer advocates”
(Nov. 2005)

»  “State Utility Commissions Fail Transparency Test”

« “More than half of the states received a failing grade on making personal financial
information of the nation's utility board members available for public inspection, according
to a Center for Public Integrity study examining laws in all 50 states” (Nov. 2005)

= Ranking states in terms of accountability (2015)
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Energy and Policy Institute
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Independent role of the regulator

= According to the public-interest model,
commissioners and staff are expected to be relatively
independent from

»

»

»

Each other: among commissioners from staff advocates
Executives: influence of presidents, governors

Legislatures: avoidance of legislative regulation or
pressure

Political parties: balance, party should not predict
Interest groups: interest-based organizations and lobbyists

Ancillary interests: third-party advocates, think tanks,
financial community, manufacturers, vendors

Reqgulated utilities: corporations and their various agents
(law firms and consultants)

= Should the president, governor, or legislature manage
or direct the commission?

»

»

Reqgulators are increasingly constrained by legislatures,
including “legislative ratemaking”

Beyond installing judges, do they interfere with the courts

— and should they?

Beecher — ethics2024
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PUMSU
Legislative and executive ratemaking

“He has total veto power”: Greg Abbott takes
control over who will lead Texas’ troubled power
grid, sources say
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PUMSU
Structural independence

= Commission structural design and procedural rules safeguard and reinforce
independence from political and other forms of influence

»  Number of commissioners, diversity of party and background, term staggering
» Governmental reorganization may affect institutional independence
» Commissioner qualifications and certification have been considered

= People disagree about whether regulators should be more independent or less
independent, especially re policymaking
» Does the commission make policy or simply interpret legislation?
» Although controversial, commissions almost invariably do both
» Fine line between shaping policy in a particular direction and pre-approval

= Regulation will always take place in a political environment, in which resisting
expedience and maintaining independence is challenging

= Independence is not absolute but “bounded” by and it comes with much
responsibility and accountability (albeit diffuse)

= |Independence and discretion must be earned and asserted
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Bounded independence of the regulator

< Political accountability =
Elections, appointments, appropriations, audits, oversight

Voters

A.o..... g '0.....‘
Legislature \ Executive
. —

INDEPENDENT

REGULATOR
Personal

/ accountability \
v

Constitutions A .
and Statutes e rnn e e Judiciary

<= Constituent accountability =
Utilities, consumers, interest groups
v
A
< A3111gPIUN0IID snouabox3 =

S13YJDW [DI2UDULS ‘S1010N|DAS ‘DIPIN

< Procedural accountability =
Due process, precedents, judicial review, transparency, codes of conduct
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Poll E3: Elected or appointed commissioners

= Should public utility regulators be elected to office?
A YEs
. NO
c. Not sure
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PUMSU

Mechanisms of commission oversight

=  (Governmental mechanisms

» Political accountability to voters, the legislature, and the executive (e.g., democratic
elections, (re)appointments, appropriations, audits, and legislative oversight

» Procedural accountability to the rule of law is imposed by constitutions, statutes, and the
judiciary (e.g., rules of due process, precedents, judicial review, transparency, and codes of
conduct)

= Nongovernmental mechanisms
» Constituent accountability (e.g., utilities, consumers, interest groups)
» Exogenous accountability (e.g., media, evaluators, financial markets).

= Both governmental and nongovernmental mechanisms of accountability provide
means to engage the public in addition beyond procedural opportunities
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PUMSU

Interests and influence

= Power and influence shape institutions, policies, and decisions
» Research shows the pronounced political influence of utilities (Basseches, 2023)

= Special interests are legitimate but more narrowly defined than public interest
Legitimate interests (e.q., financial well being) may be pursued illegitimately
Providing “favorable™ information via various means is a lobbying tool

Special interests may also form coalitions with others, including utilities

The public interest is the “special interest” of independent regulators

= Influence may be attempted by “principal” parties or their “agents”
» May be targeted to legislation, orders, rules, resolutions, advisory boards
» Modes can be explicit (e.g., bribery, job offers, other quid pro quo)
» Influences is usually more nuanced (e.g., ego gratification)

= Public officials also may be the instigators — expecting or requesting favors
» Opinions vary about whether policies or positions can be “bought”
» Beware of rationalizing (“can’t buy my love,” “one golf game can't hurt,” etc.)

= Be vigilant and discerning about all sources of information and influence
»  Who wrote it?
» Who paid for it?
»  Who reviewed it?

v v v Vv
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Lobbying and regulation

= Both regulators and industry are and should be concerned about ethics

= |ndustry influence in regulation relates to information asymmetry

= Third-party lobbying and influence play a much larger role

= Stakeholder sponsorship of professional and education forums is challenging
= Influence can be perceived unexpectedly (e.q., differential registration fees)
= Transparency, ground rules, and consistency are critically important

= Lobbying expenses should be allocated “below the line” to shareholders

= Public officials must be willing to say “no” — and will be respected for it

FERC Commissioners received free travel to secretive
beach conference, organized by FirstEnergy board
member
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Financial influence in regulatory politics and “dark money”

FirstEnergy utility gave to pro-Trump dark money group
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Lobbying activity overall and by industry
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https://www.opensecrets.org/federal-lobbying/summary

Beecher — ethics2024

15,000

12,000

9,000

6,000

«Ss1fggo jo sequny

3 000

https://www.statista.com/statistics/257364/top-lobbying-industries-in-the-us/

> 38



PUMSU

Lobbying expenditures by industry associations (OpenSecrets.org)

= Disclosure and publicity are tools for ensuring ethical conduct
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Utility policies and disclosures (AWK)

https://amwater.com/corp/About-Us/Ethics-Responsibility/Political-
Contributions-And-Lobbying-Expenditures/
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PUMSU
Calls for transparency (Michigan AG, 2023)

As to the request for greater transparency on the expenses to include public
policy, the Attorney General specifically requested the following:

a. Expenses for the purpose of influencing regulation or legislation
directly or indirectly through affiliates.

b. Expenses for the purpose of influencing public opinion about policy
issues or about the company's reputation directly or indirectly through
affiliates.

c. Expenses relating to all proceedings before the Commission,

with specificity about how and how much the company spent on the
previous rate case and how much it forecasted for the current general rate
case.

d. The 501(c)(3) and 501(c)(4) contributions to each non-profit organization,
including those organizations receiving contributions from the utility’s
affiliated 501(c)(3) charitable foundations.

e. Expenses for any litigation that utilities file seeking to overturn rules or
statutes.
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Campaign contributions (Energy and Policy Institute, 2020)
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Elected commissions: campaign finance
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Poll E4: Money in regulation

= Do we need to address how money and power influence
regulation?
A YES
. NO
c. Not sure
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PUMSU
Three bounded policymaking roles of independent commissions

Quasi-administrative: regulator as expert

« Commissions apply expertise like a bureaucratic agency;
implementation and enforcement; controversial as to effectiveness
and efficiency.

Quasi-legislative: regulator as trustee

« Commissions make policy like a legislature; rulemaking and
standards development; controversial as to authority, discretion, and
policy activism.

Quasi-judicial: regulator as judge*

« Commissions deliberate and make decisions like a specialized
economic court; procedural due process, impartiality, judicial
demeanor; controversial as to conflicts of interest.
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PUMSU
Role models: regulators as judges

= Should regulators “lead or preside”... “Commissions are not Courts; Regulators are
not Judges... To view the Commission as a court -- to ‘preside’ rather than lead —
undermines requlatory effectiveness” (S. Hempling)

= Commissioners must balance their roles as trustees, experts, and judges
» The impartial judge is an appropriate role model for regulators (Beecher)
» Political tools are often inappropriate (e.g., consensus building, brokering)
» Due process of judicial model helps protect the disenfranchised and under-resourced
» Regulators, like judges, should be nonpartisan (as reflected in codes of conduct)

» As agents of the state and guardians of the public interest, the commission is most effective
when it maintains its institutional standing as a court of primary jurisdiction for economic
regulation

= |n the bombardment of information, interests, and influence, a need for FDR’s
“Tribune of people” for “getting the facts and doing justice” (1932)

= Regulation is not a democratic institution in terms of direct accountability
» Should commissions and commissioners ever take an active “lead” in terms of policy?
» Are new commission roles blurring lines? (e.g., environmental policy and grants)
» How does the lens of experience, privilege, and values affect perceptions about this?
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PUMSU
Commission staff roles

= Staff roles and rules of conduct vary by subject, proceeding, and time
» Administrators that help implement policy
» Advisors in policy formulation and decision assistance
» Advocates appearing before the commission as experts

= Staff advocates
» Generally have a high degree of independence and a professional work ethic
» Require organizational separation and controls (i.e., ex parte rules)
» Should be viewed as “first among equals” in proceedings
» Represent the public interest (long-term, societal perspective)
» Build the decision record “in the middle”
» Redress the resource imbalance favoring utilities
» May support a position or provide a range of supportable options
» Staff should avoid directing the commission (“the commission should...™)

= Commission organizations often face staffing, funding, and political issues
» Can limit regulatory capacities
» Preservation of institutional and technical knowledge is critical
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PUMSU
The value of staff independence

= An independent staff adds long-run value to the quality of regulation
» Experienced staff members have institutional memory and substantive knowledge
» New regulators benefit greatly from staff experience and insight

Staff technical expertise can help cool or mitigate regulatory politics

Staff expertise is needed to formulate, refine, and implement regulatory policy

v

v

= Alternative organizational and management structures matter
» Control of staff by another agency may invite external politicization
» Control of staff by commission may invite internal politicization
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Roles and perspectives

Perspective
Commissioner Staff member
. How Il. How staff members
Commissioner commissioners view view the
their own role commissioner role
Role
Ill. How V. How staff
Staff member commissioners view — members view their

the staff role own role
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Commissioner and staff relations

= An inherent and mostly healthy tension
» Between commissioners and professional staff in the complex commission model

» Complicated by commissioner turnover and political differences, major shifts in public policy,
and external pressures

» Varies over time with different administrations

= Executive management strategies
» Ensure that commissioners and parties understand respective roles
» Conduct a “post mortem” of major cases and decisions
» Provide leadership and socialization opportunities
» Help staff sharpen positions in future cases
» Encourage resiliency and appropriate adaptation
» Direct the evolution of the organization to meet changing needs
» Promote constructive conflict management in the organization — move on

FCC Admits Its Website Wasn't Hacked During Net Neutrality Commenting.
Ajit Pai Blames Obama Hire
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Commissioner and staff obligations

= Both commissioners and staff should want a thoughtful counterpart
» Not yes-people staff or rubber-stamp commissions

= Commissioner obligations
» To appreciate staff role and the value of staff independence
» To not simply seek validation or pressure staff withesses
» To explain decisions from the bench and clarify expectations

= Staff obligations
» To support the commissioners and the regulatory process
» To respect the commission’s ultimate authority and not undermine it
» To “tell them what they need to know, not just what they want to hear”
» To avoid recalcitrance or retrenchment
» To refine arguments over time in recognition of evolving policy
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Regulatory networks as opportunity for exchange

= Regulatory networks can serve the goal of independence
» Provide a platform for information exchange and peer-based discourse
» Develop capacity and competency through technical knowledge and skills
» Help address information asymmetry favoring utilities
» Provide a means of combining forces and pooling resources
» Provide common support for research and education

= Networking can be problematic
» Industry and special interests can dominate attendance at regulatory meetings
» Beware of social networking that violates restrictions on communications

Regulatory
issue
network

Regulatory
interest
network

Regulatory
Regulatory policy policy network
community
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Can networks provide too much of a good thing?

Positive form of Negative form of

Cultural role LSOl network exchange
exchange
Professional socialization Inculcation Insularity
Capacity development Diffusion Didacticism

Institutionalization Consensus Cooptation
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NARUC as network

= NARUC's ethical canons (advisory)

» A commissioner should uphold the integrity of the
commission.

» A commissioner should avoid impropriety and the
appearance of impropriety in all activities.

» A commissioner should perform the duties of office
impartially and diligently.

» A commissioner may engage in activities to improve
regulation and administration.

» A commissioner should regulate his or her outside activities
to minimize the risk of conflict. (Adopted by the 89th
NARUC Annual Convention on November 17, 1977,
Convention Proceedings, pages 315-318)

= Regulators could self-police but do not

» No means of oversight or enforcement by the association —
and conflict aversion

= Meetings facilitate interaction among interests

»  Sponsorship by utilities is not allowed - but sponsorship by
associations and third parties is allowed

» Social distancing poses new issues in lobbying
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Independence vs. isolation or indifference

= Commissions cannot ignore the general will or flout legislative intent
» Regulatory independence does not mean isolation or indifference to constituents

» Public opinion and comments can influence regulation, but not all views expressed will be
representative

= Methods exist for commissioners to enter certain types of information
» For example, entering published studies in the record

» Reading published materials and attending educational and professional forums (local and
national) are appropriate

»  Commissioners also benefit from opportunities to share experiences and ideas with their
peers (e.g., regulation of multi-state utilities)

= Commission decisions must be supported within “the four corners of the record”
»  With proper notice and due process

= New challenges may call for new methods and rules

» For exchanging information, resolving disputes, engaging stakeholders, and translating
values into policy

» But we also need rules for making the rules
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Public opinion on smart meters

B Severe & Worsened |

Number of respondents who checked both Severe & Worsened

Insomnia

Ringing, buzzing/tinnitus
Pressure in Head
Difficulty concentrating
Headaches

Heart racing, arrhythmia
Memory problems
Agitation

Dizziness

Fatigue

SYMPTOMS AFTER SMART METER

Tingling, burning skin
Involuntary muscle contractions
Eyelvision problems

Numbness

25 50 75
Number of Respondents
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PUMSU
Decline of regulatory independence

= Lack of institutional memory and inculcation with less interest in why vs. how
= Less emphasis on research, professional development, and staff engagement
= Executive (re)appointment practices, holdovers, and keener interest

= Commission relocation within state government and control of staffing

= Political removal of commissioners (serve at pleasure, pressure to resign)

= Audits, sunset reviews, & budgetary constraints on commissions & advocates
= Collaborative processes and partnering vs. traditional processes

= Legislative constraints on regulatory discretion and single-issue policies

= Rise of interest-based methods and self-serving “best practices”

= Third-party and commercial influence on the regulatory process

= Industry drafted policies and resolutions without vetting (“self-regulation”?)

= Automated cost recovery (operating & capital) and formulaic ratemaking

= Regulatory activism by commissions or commissioners (out of remit)
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Weakening of regulation (a few examples)

= Commissioners serve at the pleasure of the governor (MA)
= Executive control of agency personnel (UT)
= Commission reorganization (CT)

= Part-time commissioners (TN)

= Reappointment politics (IA)

= Limits to commission discretion (VA)

= Formulaic ratemaking (IL)

= Cost trackers (IN)

= Multi-year rate plans (MN)

= Preapproval of financing costs (SC)

= Legislative conflict (OR)

= Political pressure (NV)

= Risk shifting to customers (FL)

= Recovery of stranded cost (OH)

= Bonus rates of return (FERC)

= Valuation of property (several)

= Mechanization of regulation and ratemaking: cost-recovery, revenue-assurance, and
earnings mechanisms (several)
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ldeas for enhancing regulatory independence

= Depoliticize regulation
» Rebrand commissions: Essential Services and Infrastructure Commission (or Court?)
» Requlators as courts of expertise — less political, more technocratic
Judicial role model in terms of demeanor and impartiality (compare to legislative role)
Allow for discretion within statutory boundaries and mission

v

v

= |nform the commissioner selection process

» Inform the electoral and (re)appointment processes (commissioners and those who select
them) about the requirements and realities of the position

» Specify eligibility criteria, screening methods, and qualification rating systems
» Adopt longer commissioner terms (with removal for cause)

= Develop regulatory agency capacity
» Require continuing education and training for regulators and industry
» Inform regulation through independent scientific research

= Enforce strict ethical codes
» Longer stay-out, cooling-off periods or transitional public employment for retirees
» Prevent seeking or negotiating employment while in office
» Public servants must accept the terms of the job
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Ethics
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Morals vs. ethics

Morals Ethics

Principles or habits with respect to
right or wrong conduct. While
morals also prescribe dos and

The rules of conduct
recognized with respect to a

What are they? , NN particular class of human
don’ts, morality is ultimately a . .
actions or a particular group
personal compass of
. or culture
right and wrong
Where do they Individual (internal) Social system (external)
come from?
Why do we Because we believe in something Because society says
do it? being right or wrong it is the right thing to do

Source: http://www.diffen.com/difference/Ethics_vs_Morals

Beecher — ethics2024 » 61



PUMSU

Ethics in the real world

= Ethics are an ongoing challenge in public life
» Platitudes (“do the right thing”) do not really work

=  Complex situations and moral dilemmas
» Conflicting moral obligations and loyalties
» Family obligations/loyalty vs. work obligations/loyalty
» Can bread winners be whistle blowers?

= Ethical conduct requires
» Meaningful rules
» Reinforcement and monitoring
» Consequences for violation
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Ethics and character

= “Look well to the characters and qualifications of those you elect and raise to office
and places of trust” (William Paterson, signer of the Constitution, Senator Governor,
and Supreme Court Justice invoking Proverbs 29:2, May 24, 1800)

= The Law of Good People (Yuvai Feldman, 2018)
» Erroneous wrongdoers — blind spots but do not rationalize
» Situational wrongdoers — rationalize behavior believing they are good
» Calculative wrongdoers — intentionally engage in bad behavior

= Six pillars of ethics (Josephson)
» Trustworthiness
» Respect
» Responsibility
» Fairness
» Caring
» Citizenship
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Good regulators lead to good regulation: characteristics

= Dedicated to public service as expert, trustee, and judge

= Understanding and appreciation of the public interest

= Intellectual curiosity and a genuine interest in the subject

= Humility in the face of the public interest charge and difficulty of the task

= Independent from political interests, unbiased, impartial, non-ideological

= Judicial demeanor & disposition, circumspect, mature, sensible, patient, collegial

=  Committed to the highest ethical standards
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Understanding ethics

Synonyms for ethics: conduct, belief, conscience,
convention, conventionalities, criteria, decency,
ethic, ethos, goodness, honesty, honor, ideal,
imperative, integrity, moral code, morality, mores,
natural law, nature, practice, principles, standard,
standards, value

Conflicts of interest alone do not constitute
impropriety (e.g., we are all ratepayers)

Conflicts can be removed, disclosed, or
mitigated (e.g., recusal), but conflicts will create
problems of appearances and sometimes
temptations for abuse of knowledge or influence
(e.q., inside trading)

The sad reality of the fraud triangle: opportunity,
pressure or incentives, and rationalization or
concealment
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Fraud triangle

Opportunity

Pressure Rationali-
and zation and
incentives concealment
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Imbuing ethical behavior

= |nstitutional and legal frameworks (openness)

= Clear and meaningful ethical standards and professional codes of conduct
= Protection of whistleblowers (even if “disgruntled”) and rewards (effective)
= Enforcement with consequences for noncompliance (criminal and civil penalties)
= Qversight and policing by executive managers, attorneys, and law judges
= Vocal advocacy of multiple interests

= Informed and engaged public

= Political will, leadership, and demeanor

= Smart and vigilant media, including diffuse web-based

= Freedom of Information Act (FOIA) and discovery procedures

= Promotion of personal responsibility (nudging and shaming)

= |nclusion of more women in policymaking positions

= Watching matters (eye picture above the money jar)
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Government Finance Officers Association (2019)
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Commission ethics policies
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Poll ES: Ethics policy

= Does your agency or organization have an ethics policy?
A YEs
. NO
c. Not sure
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Whistleblower protection and rewards

Beecher — ethics2024 » 71



PUMSU
Openness in governance

= “Publicity is the very soul of justice... It keeps the judge himself, while trying, under trial. In
the darkness of secrecy, sinister interest and evil in every shape, have full swing... Where
there is no publicity there is no justice” (Jeremy Bentham, 1748-1832)

= Openness (transparency) of government is valued in our political culture and is a
condition of regulatory independence

»  “The public’s business should be conducted in public”
» “Sunlight is said to be the best of disinfectants” (Justice Brandeis)

= Open proceedings: “sunshine”

» “The General Assembly finds that the right of the public to be present at all meetings of agencies
and to witness the deliberation, policy formulation and decisionmaking of agencies is vital to the
enhancement and proper functioning of the democratic process and that secrecy in public affairs
undermines the faith of the public in government and the public's effectiveness in fulfilling its role in a
democratic society.” (PA Statute § 702).

= Open records: “right to know” and “freedom of information”
Provide equal access to public, stakeholders, media

Annual and other financial reports of utilities

Rate-case and other filings

Maps and other information

Commission studies and reports

v v Vv v Vv

= Balancing openness, propriety, security, and regulatory scrutiny
» Potential chilling effect on documentation — staff audit papers, draft reports
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Rules for openness

= "Just because something is done behind closed doors doesn’t mean the process isn't
transparent” (New York Governor Andrew Cuomo, 6-Jul-17)

= Open meetings allow external observation of communications & deliberation
» Rules vary (e.g., openness for meetings of a majority of a quorum)
» Pre-filing meetings with parties
 Allows for logistical coordination and clarification
« May appear to favor filing party and undermine trust

= Exceptions for closed meetings
» Personnel and labor issues, legal matters
» Discussion of real estate purchases
» Potential to violate privileges or breach confidentiality
» Potential to move financial markets
» Educational and professional conferences
» Certain working sessions (e.g., boards of auditors)
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Challenges associated with openness

= Possible drawbacks
» Chilling effects, quality of dialog, and longer learning curves
» Serial or staff-mediated communications or brokering
Overexposure or over familiarity of commissioners to constituents
Less efficient decision-making process
Favors parties of interest (who attend) over general public (who do not)

v

v

v

= Key questions
» Is openness the price of democracy?
» Do concerns about openness vary with political culture?
» Should all of the public’s business be conducted in public?
» Should commissions operate more like legislatures or like courts?
» Should commissions be allowed to deliberate in private before or after record is closed?
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State ratings based on open records (CSLDF, 2023)

https://www.csldf.org/wp-content/uploads/2021/10/CSLDF-Report-2023.pdf
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Meeting disclosure for the record
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The media as watchdogs

= Are the media friend or foe?

= The value of good media relations

= Nothing is “off the record”

= Role of the (new) media in democracy (websites, blogs, etc.)

= Media sensitivities (e.g., closed meetings)

= Are the media effective in their oversight role?

= (Can the media go too far (watchdog vs. attack dog)?

= Spin: even small infraction will be reported as “violation of the ethics rules”
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Social media and emails

= Considered by many as a form of public outreach and engagement
» Provide a record that may indicate favoritism — and grounds for appeals
» Judicial demeanor calls for a certain lack of emotion

= Growing challenges of social media for public and private sectors
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Rules of conduct — the three “Cs”

= Communications
» Need for ex parte rules

= Conflicts of interest
» Need for disclosure and means of recusal

eIhics?

= Corrupting influence — subtle and explicit quid pro
quo, including job prospects
» Need for ethical codes of conduct

= “Crime” is a fourth area that goes without saying

» Felonies, misdemeanors, and acts of obvious
immorality that fall under criminal and civil law and
social mores

= Violations may trigger a ethics proceeding and may
result in a commissioner’s removal from office “for
cause”

= When it comes to any questions about the rules,
seek advice from your ethics officer
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Restrictions on behavior

= Constitutional, statutory, general administrative law and procedures, and commission
rules; professional codes of conduct (e.g., bar association)

» “No corporation organized or doing business in this State shall be permitted to influence
elections or official duty by contributions of money or anything of value” (§ 40, Oklahoma
Constitution).

= Closed meetings, other communications among commissioners
» Openness, sunshine, FOIA, record-supported decision-making
» Except when closed deliberations are allowed (conditional)

= Rendering decisions in instances of conflict (recusal)
= Reliance on extra-record information without proper disclosure and notice
= Leaking or telegraphing information (e.g., press or financial analysts)

= Financial interest (stock investments) in regulated companies
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Restrictions on behavior (continued)

= Employment of family members

=  Employment after commission — usually one-year stay-out or cooling-off period
» To address revolving-door problem

= Accepting gifts or “emoluments” of any value (including items, meals, tickets, travel,
holidays, weddings, etc.) from parties of interest

= Ex-parte communications (with parties in cases) — may vary by type of case
= Other employment or income (possible exceptions for teaching, writing royalties)

= Compliance with financial disclosure requirements (self and spouse)
» Some argue that disclosure deters “good people” from working in government
» Would "good people” have a problem with disclosure?

= Restrictions on partisan political activity (as restricted by the Hatch Act)
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Poll EG: Revolving door

= Should former regulators be allowed to work for utilities they
used to regulate?

A Yes
B. NO
c. Not sure
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The “revolving door”

= "It is difficult to get a man to understand something, when his salary depends upon
his not understanding it!” (Upton Sinclair)

= “Revolving door” refers to regulators working for industry and vice versa
» Infiltrator vs. tough regulator?
» Examples from financial regulation (e.g., Goldman Sachs)
»  Many commissioners end up “in the lobby” (employment as agents)
» Linked closely to the “capture theory” of regulation
» Prospect of the regulator’s future employment (quid pro quo)

= Dilemmas
» Demographic: Should all regulators be approaching retirement so this is their last job?

» Economic: Do regulators gain valuable expertise that has limited transferability (i.e., limited
employment opportunities)?

» Freedom: Do individuals have a right to career choices, earn a living from expertise?
» Many former commissioners and staff members move to the private sector
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Mapping the revolving door (CEPR - hyperlinked)

https://therevolvingdoorproject.org/personnel/
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PUMSU
Unethical behavior: individual consequences

= Loss of current employment (“for cause”) and sacrifice of political future
= Loss of personal freedom (“perp walk,” jail time, criminal record)

= Legal expenses, fines, and penalties

=  Embarrassment to family, friends, and colleagues

= Loss of personal and professional reputation and credibility (toxic resume)
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Unethical behavior: organizational consequences

= Demoralization and sense of guilt and responsibility by association (see MSU)
= Disruption of processes and proceedings

= (General uncertainty and instability for all constituents

= Regulatory uncertainty and related economic costs

= Focus of everyone’s attention on “nonissues”

= Triggering of broad or disruptive investigations

= Loss of discretion in decision-making and use of agency resources

= Imposition of well-intended but possibly cumbersome rules

= Legal expenses, culpability, and liability (deep pockets = steep fines)

= Political consequences for political party or administration
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Unethical behavior: institutional consequences

= Ethical breaches are a form of institutional or regulatory failure
» Contributes to poor perceptions of government and officials
» Harmful consequence for victims and society

= Breaks the covenant of independent regulation, including the promise of justice
under the social compact

» Undermines the institutional integrity and credibility of regulation by the corruption of
process, output, and outcome

» Loss of faith and confidence by stakeholders and the public

= Implications for long-term institutional sustainability

» The efficacy and social value of regulation eventually are weighed against the alternatives,
including its potential demise as a policy instrument

» To deregulate for reasons of perceived regulatory failure, rather than proven market success,
would be manifestly imprudent
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Personal responsibility for ethics

= |nstitutions are only as good as the people entrusted to serve them
» Personal ethical choices matter and have consequences
» Individuals set the policy and expectations for the office

= Ethical challenges are inherent, inevitable, unavoidable, and affect everyone in the
regulatory process
» Rules apply to and benefit all parties, stakeholders, and interests

= Codes of ethics and methods of accountability are necessary but not sufficient and
they do not substitute for personal responsibility (e.g., Enron had a lengthy code of
ethics highlighting “moral and honest” conduct)

» Behavior should be governed by commitment to compliance vs. fear of noncompliance
(being “scared straight”)

= Professional and personal price of scandal can be high and long lasting

= Although defining the line may be difficult, most people with a working moral
compass know when it is crossed

Beecher — ethics2024 » 88



PUMSU
DOJ principles for holding individuals accountable

= To be eligible for any cooperation credit, corporations must provide to the
Department all relevant facts about the individuals involved in corporate misconduct.

= Both criminal and civil corporate investigations should focus on individuals from the
inception of the investigation.

= Criminal and civil attorneys handling corporate investigations should be in routine
communication with one another.

= Absent extraordinary circumstances, no corporate resolution will provide protection
from criminal or civil liability for any individuals.

= (Corporate cases should not be resolved without a clear plan to resolve related
individual cases before the statute of limitations expires and declinations as to
individuals in such cases must be memorialized.

= Civil attorneys should consistently focus on individuals as well as the company and
evaluate whether to bring suit against an individual based on considerations beyond
that individual's ability to pay.
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Investigation and prosecution
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Fines and penalties
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Poll E7: Penalties for violations

= Are steeper penalties needed to enforce codes of conduct?
A YES

B. NO
c. Not sure
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Ongoing ethical considerations

= Political charged regulatory environment and intensified external scrutiny

= External ratings of “regulatory climate” (e.g., S&P)

= Commissioner removal for unpopular decisions by political means vs. “for cause”

= Politically motivated agency restructuring and appointment to “serve at the pleasure”
= Social media — blogging, Facebook, emaill, texts, etc. (ex parte, bias)

= Ease of discovery and limits to attorney-client privilege (e.g., email vs. verbal com.)
= Short tenure of commissioners and post-service employment

= Demanding role of executives as ethics officers and agency “conscience”

= Need for refinement of rules for different types of deliberations (e.g., policymaking)
= Interaction of various stakeholders and parties at various forums and electronically
= Participation of regulators on special-interest advisory boards

= State travel restrictions & unintended consequences (e.g., seeking external funds)
= Application of rules of conduct to “nonparticipant” special interests (e.g., vendors)
= Heightened auditor awareness and concerns about fraud (Sarbanes Oxley)

= Ensuring and enforcing both governmental and corporate accountability
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Does regulation fail or do we fail regulation? (Beecher, 2019)

Beecher — ethics2024 » 94



PUMSU

Ethics reforms: is more attention needed?
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Conclusion

= “l had taken a course in Ethics. | read a thick textbook, heard the class discussion
and came out of it saying | hadn't learned a thing I didn't know before about morals
and what is right or wrong in human conduct” (Carl Sandburg)
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PUMSU

Ethics resources

=  Office of Government Ethics Web Site

» This web site will help you understand the executive branch ethics program and contains
ethics information of interest to both Government employees and the general public. [link]

= Standards of Ethical Conduct for Employees of the Executive Branch:

» This covers the standards of ethical conduct for Government employees (which cover, with
exceptions, SGEs. [link]

= To Serve with Honor

» A guide on the ethics rules that apply to advisory committee members serving as Special
Government Employees. [link]
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Appendix: The Prudent Regulator (Energy Law Journal, 2008)

|. The Good Regulator

ll. Regulatory Politics
A. Politics of Partisanship
B. Contemporary Regulatory Politics

lIl. Regulatory Independence
A. Bounded Independence
B. Interests and Influence
C. The Independent Commission
D. The Judicial Form
E. Role Models for Regulators
F. The Independent Staff
G. Independence vs. Indifference
H. Independence vs. Isolation
|. Enhancing Independence

IV. Regulatory Ethics
A. Imbuing Ethical Behavior
B. The Open Process
C. Codes of Conduct
D. Personal Responsibility
E. Consequences of Unethical Behavior

V. Epilogue: Practical Ethics for the Prudent Regulator
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Practical ethics for the prudent regulator

= Think and talk about ethics, particularly before problems arise.

= Create and maintain an ethical environment; lead by example and command respect by
maintaining boundaries, integrity, and demeanor.

= Attend ethics training and discussion forums.

= Complete the ethics and accountability statements and practice full disclosure (financial,
information issues, gifts, etc.).

= Avoid conflicts of interest by limiting extra-commission activities and manage conflicts
appropriately (disclosure, etc.).

= Adhere to campaign finance rules (elected commissioners).

= Know that responsibility for knowledge and compliance is yours alone and never rely on special
interests to protect your interest.

= Do not compromise personal ethical values or become complacent.

= Respect the ethical choices of your colleagues and staff.

= Respect and follow the rules and procedures of your jurisdiction.

= Know your professional standards, applicable canons (e.g., bar, NARUC).

= Know how rules vary for different roles, venues, and events.

= Regard the written rules as minimal requirements and always errs on the cautious side.
= Sharpen and truss instincts about conflicts of interest, situations requiring judgment.

= Recognize the biases and interests of themselves and others.

= Do not prejudge issues, or make prejudicial statements or endorsements.
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Practical ethics for prudent regulators

= Do not act in an advisory capacity to regulated interests or other stakeholders.
= Be cautious about telegraphing policy preferences or decision intentions.
= Participate in open, inclusive, and balanced professional and educational forums.

= Be discerning about information, and its origins and intentions, and gives notice of pertinent
extra-record information.

= Recognize when they are being lobbied, pressured, flattered, or bamboozled.

= Be cognizant of the interests of third parties and agents (attorneys, analysts, consultants).
= Keep in mind that the quid pro quo may not be entirely obvious.

= Learns when and how to say “no” to inappropriate overtures.

= |s accessible to all constituencies in accordance with applicable rules.

= Travel judiciously and responsibly, and complies with travel policies.

= Be knowledgeable about rules related to conference and event sponsorship. participation.
= Know who is picking up the tab and pays their own way whenever necessary.

= Reject and return gifts and gratuities and keeps records of doing so.

= Establish trust with oversight bodies (e.g., legislative committees).

= Plan and prepare for a career path that minimizes conflict.

= Be cautious, but open and responsive when interacting with the media, and consult with
agency media experts.

= Be fair and open-minded, and welcomes diverse perspectives.
= Write emails as if they are public, publishable, discoverable, unprotected by a-c privilege.
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Practical ethics for prudent regulators

= Be aware of appointment and phone records of all types.
= Invite a witness to be present at meetings and keeps copious notes.
= Be cautious about industry friendships and favors.

= Remember the little stuff, but also complies with the “big stuff” (e.g., pays taxes, drives sober,
does not harass, etc., etc., etc.).

= Do not rationalize borderline behaviors, even if occasional or seemingly minor.

= Do not practice denial, defensiveness, or indignation.

= Seek advice from the ethics officer; does not self-advise, interpret, or guess about rules.
= Come clean quickly, completely about accidental breaches; does not obfuscate or spin.
= Learn from their mistakes and those of others.

= Be aware that in public life perceptions and appearances matter

= Know that news, gossip, and innuendos tend to spread quickly in the relatively confined
regulatory subculture of regulation, and are not confined to it.

= Consider the prospect of a sensational newspaper headline; can you live with it?

= Look in the mirror and strives to make their [parents, spouse, and/or children] proud.
= Take a long-term view — memories of scandal are long and stakes are high.

= Appreciate how ethics relate to institutional integrity and sustainability.

= Keep sight of their obligations to the public and the public interest at all times.
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